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FORTHCOMING CMO’S 





(Opinions selected for comment here are 
considered to have general importance and 
will be published in full in Court Martial 
Orders. As pubiished here, these comments 
are informal and unofficial, and may not be 
cited in judicial proceedings. ) 

The Judge Advocate General’s opinion was 
requested with respect to the liability of 
Philippine Banks for deposits of ship’s ser- 
vice, post exchange, naval uniform funds, 
funds of messes ashore, funds of cigar mes- 
ses located afloat, and fungs,of the Navy 
Relief Society, which had “etn” confiscated 
by the Japanese. The question turns on 
whether the funds are classified as public 
or private funds. [If the former, the seiz- 
ure was lawful, and the banks have no lia- 
bility. If the latter, the seizure was un- 
lawful, and the banks:are liable. 

In the opinion of the Judge Advocate Gen- 
eral, the funds of the cigar messes afloat 
and the funds of the Navy Relief Society are 
the only funds, for the purpose of this in- 
quiry, which can properly be classified as 
private funds and, therefore, are the only 
funds for which the banks are responsible. 

The major portion of the opinion concerns 
itself with the status of ship’s service 
funds. With respect to these funds, the op- 
inion notes, that while they are not public 
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funds as that term is customarily employed, 
in that they are not appropriated funds or 
accountable as such, they are, from the in- 
ception of the ship’s service activity con- 
cerned, funds under the exclusive custody 
and control of the Navy and have none of the 
characteristics of private funds. This is 
true even though the activity’s initial cap- 
ital is privately subscribed. These sub- 
scribers, until repaid, are held to be mere- 
ly creditors of the activity. [t is pointed 
out that in practice these subscribers are 
usually refiaid’ within a relatively short 
period, and that thereafter, capital is pro- 
vided by the utilization for that purpose, 
of an increment of the profits. The balance 
of the profits are utilized for providing 
wel fare and recreation for the members of a 
public agency, and upon dissolution, unused 
profits revert to a central ship’s service 
agency of the Navy Department for. the finan- 
cing of other ship’s service or wel fare act- 
ivities. This agency also assumes responsi- 
bility for the dissolved activity’s out- 
standing liabilities. At no time does any 
portion: of the profit accrue to an indivi- 
dual in a private capacity and could not be 
claimed or withdrawn at the present time by 
an individual acting in that capacity. 

Ship’s service funds, therefore, being 








funds in the custody and control of an arm- 
ed service of a belligerent, and utilized 
for the purpose of maintaining the morale of 
that service were, in the opinion of the 
Judge Advocate General, liable to lawful 
seizure by the Japanese. he game consider- 
ations were held to apply ost exchange 
funds and to the wel fare which, pre- 
sumably, were made up of its from the 
operation of ship’s service activities. 

It was held that mess funds were suscept- 
ible of lawful seizure insofar as they con- 
sisted of appropriated funds or were funds 
derived from the operation of officers’ mes- 
ses ashore. The messes in question were lo- 
cated on naval bases, and such messes, as 
noted in the opinion, are subject to regula- 
tion by the Navy and have been held to be 
integral parts of the Navy. The records 
having failed to indicate ownership of stat- 
ed private individuals in any portion of the 
funds, it was held that the seizure was law- 
ful. 

The opposite conclusion was reached with 
respect to the funds of cigar messes locat- 
ed afloat, in view of the fact that such 
messes are entirely privately financed and 
operated, that the Navy exercises no control 
over them and assumes no responsibility for 
the funds. While the problem was not pre- 
sented in this inquiry, it‘was noted that 
the same reasoning would apply to officers’ 
messes located afloat which were characteri- 
zed by private ownership and control. 

With respect to the funds of' the Navy Re- 
iaec Society, it was held that though the 
Society has as its aim and purpose the giv- 
ing of aid in times of need to naval person- 
nel and their dependents, the organization 
is a private, charitable corporation and, 
therefore, that its funds are entitled to 
protection as private property. [t wes 
noted that such funds are protected by Art. 
15 of the Regulations Respecting the Laws 
and Customs of War on Land promulgated by 
the Hague Convention of 1907. 





A request was submitted to the Judge Ad- 
vocate General for his opinion relative to 
the eligibility of retired personnel to ap- 
pear as counsel before the Board for the 
Correction of Naval Records. It was held 
that they are not eligible. 
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The opinion is based upon sec. 109 of the 
Criminal Code, and sec. 200 of Public Law 
844, 74th Congress, as amended. The former 
of these acts states, in substance, that any 
officer of the United States or person hold¢-. 
ing any place of trust or profit who acts as 
attorney for the prosecution of any claim 
against the Government is subject to fine or 
imprisonment or both. The latter act pro- 
vides, among other things, that retired of- 
ficers and enlisted men on inactive duty 
shall not be subject to the provisions of 
sec. 109 in the prosecution of claims under 
statutes administered by the Veterans’ Ad- 
ministration. 

It was held that retired enlisted men are 
holding a place of trust or profit under sec 
109, and an opinion of the Attorney General 
dated June 10, 1947, was cited in support of 
the proposition that serving as counsel for 
a military board, which determines eligibil- 
ity for pecuniary benefits payable by the 
United States, constitutes aiding or assist- 
ing in the prosecution of a claim against 
the United States. [t is pointed out that 
the Board tor the Correction of Naval Rec- 
ords was established pursuant to the pro- 
visions of sec. 207 of the Legislative Re- 
organization Act of 1946, which is not a 
Statute administered by the Veterans’ Admin- 
istration and, consequently, it was held 
that retired officers and retired enlisted 
men were prohibited by sec. 109 of the Crim- 
inal (ode from appearing as counsel before 


the Beard. 





The Bureau of Medicine and Surgery ad- 
dressed an inquiry to the Judge Advocate 
General in which authority to prepare a cer- 
tificate of presumptive death was requested. 
The facts indicated that the enlisted man in 
question was a passenger in a sail boat in 
the waters of the Philippine Islands, and 
that when the boat was within about 5 kilo- 
meters of its destination, it was caught in 
a typhoon and capsized. When the storm sub- 
sided a search of the area was conducted 
over a period of days. The wreckage of the 
boat was found, but no survivors were recov- 
ered. The opinion states and discusses the 
general rule that though unexplained absence 
is not sufficient to warrant a determina- 
tion of death unless it has been continued 
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for a period of seven years, where the evi- 
dence establishes exposure to some impending 
or immediate peril which might necessarily 
destroy life, death may legally be held to 
have occurred prior to the expiration of 
such period. It is stated that in this case 
the condition of the weather and sea which 
resulted in the capsizing of the boat, and 
the failure to recover survivors after 
search, precluded the probability of the 
passengers having reached shore safely and 
justified the conclusion that he was deceas- 
ed. In consequence, it was held that the 
issuance of the certificate of presumptive 
death was authorized. 





In a decision involving military law, it 
was pointed out in the opinion that the con- 
vening authority, in his review of the pro-. 
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ceedings of the court martial which con- 
victed an accused of desertion and other 
charges, had noted in his comments that the 
records of the command included a copy of an 
investigation made by the police of Brisbane 
Australia, which indicated that the accused 
had conmitted certain thefts. The convening 
authority recommended that the Secretary of 
the Navy advise the Secretary of State to 
ascertain whether the Australian government 
desired to bring the accused to trial. The 
Judge Advocate General’s opinion noted that 
it was the policy of the Navy Department not 
to surrender its personnel to a foreign gov- 
ermment for trial, except in unusual circum- 
stances, that since no unusual circumstances 
were apparent, and the Australian government 
had taken no action, the Secretary of the 
Navy would disregard the recommendation. 


* * 


TRANSFERS 





CAPT. HAROLD A. HAUSER--~-from duty as 
ConNavBase, Key West, Florida, to JAG. 

CAPT. MAICOIM D. SYLVESTER---home to 
await retirement. 

COMDR. EDWIN G. MOOREHEAD---orders to 
NavGovGuam cancelled; continue present duty 
ComEight. 

COMDR. OVERTON (n) HARRIS---re leased 
to inactive duty. 

COMDR. AIBERT L. O'BANNON---from Nav- 
GovGuam and Guam Land and Claims Comm. 
to JAG. 

LT. COMDR. CHARLES B. KELLY---JAG to 
ComSeven. 

LT. COMDR. CHARLES C. SMITH---from 
JAG to U.S. Naval School of Justice, Port 
Hueneme, California. 

LT. COMDR. EMORY C. SMITH---from Com- 
NavFarEast to JAG. 

LT. COMDR. EDMOND BURKE, JR. ---from 
School of Naval Justice to SanFranGrp4, 
PacResFlt. 

LT. JAMES W. GRANT---ComFive to JAG. 





LT. CHARLES A- BLOCHER, JR. ---from 
JAG to Naval Port Facilities, Shanghai, 
China, as assistant Legal Officer. 

CAPT. MYRON G. ERLICH---for 14 days 
annual training. 

COMDR. WILLIAM R. FURLONG, JR.--for 
14 days annual training. 

COMDR. MILES J. LANE---for 14 days 
annual training. 

LT. HAROLD G. BIERMAN---fromhome (Alex- 
andria, Va.) to JAG for training duty, 14 
days annual training. 

LT. JAMES W. BARCO---for 14 days annual 
training. 

LT. DONALD F. MELCHIOR---for 14 days 
annual training. 

Lf. WILLIAM D. SULLIVAN---for 14 days 
annual training. 

LT. WILLIAM D. SHERVEY---for 14 days 
annaul training. 

LTJG. JOHN L. KILCULLEN---for 14 days 
annual training. 








ETHICS OF PROSECUTION 









The finger of scorn is not being pointed 
at anyone in particular in the publication 


of this article. It is a logical sequel to 
the January issue’s “Ethics of Defense’, and 
is offered primarily to aid officers who are 
not lawyers to perform occasional legal as- 
Signments properly and efficiently. The 
slipstream, quite by accident of course, may 
disturb a few of our more learned officers 
who may have acquired a “prosecutor’s com- 
plex.” If this should occur, .the presenta- 
tion is indeed timely. 

Those who are charged with the duty of 
presenting the Navy’s case against a person 
accused of an offense, in reality are act- 
ively exercising, on behalf of the rest of 








SECURITY 


The Navy Department is preparing a Secu- 
rity Manual which is tentatively scheduled 
for publication at the same time the newest 
revision of Navy Regulations makes its ap- 
pearance. The scope of the manual is all- 
inclusive and will provide in more detailed 
form the instructions and directions now 
covered by Article 76, U. S. Navy Regula- 
tions. 

The J: dge Advocate General has submitted 
to CNO for inclusion in the manual certain 

‘finite recommendations which bear upon 
the preservation of the security of records 
of proceedings of courts, boards and invest- 
igations. Although instances are rare in 
which classified matter must be included in 
naval legal proceedings, it is advisable 
that cognizance be taken of the continuing 
need for security control. 

Attention is particularly invited to the 
fact that the accused in a general court 
martial is entitled to receive a copy of the 
record of proceedings of his trial. [In the 
event that it contains classified matter and 
is delivered to civilian counsel for further 
legal proceedings, compromise of the cl assi- 
fied matter is inevitable. 

Pending issuance of detailed instructions 
--watch your security. 
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the Navy, the right of each one of us to be 
protected by law from being offended against. 
The Navyis not inanimate, but it is a com- 
munity of individuals who live a communal 
life under a body of laws designed, under 
the Constitution, to establish our individ- 
ual rights and to define our obligations to 
one another. The enjoyment of rights cr 
privileges under the law carries with it, in 
each instance, the corresponding duty of in- 
suring the enjoyment of these same rights to 
all others who are entitled to enjoy them. 
Hence under the law, as in conscience, the 
prosecutor may not impair nor abridge the 
rights of the accused in his attempt to pre- 
serve the Navy's rights. He may not commit 
injustice in the name of justice. 

The relationship of prosecutor begins 
when the order for trial and the documents 
and facts upon which the charges are based 
are delivered to him for official action. 
[t terminates when the record of proceedings 
of the trial is delivered to the convening 
authority, completed in due form and ready 
for his action. At all times, between these 
events, the judge advocate is not only pro- 
secutor but staunch defender of the rights 
of the accused. Naval Courts and Poards, 
1937, at Sec. 351, begins to define the dut- 
ies of a prosecutor, and continues through- 
out succeeding sections to set forth not 
only the formal and technical duties of the 
prosecutor, but also what shall be his de- 
meanor and attitude toward the accused. Each 
of his official actions should be performed 
within the spirit of these provisions, as 
well as the letter. 

One of the truly American concepts of our 
law is the insistence’ that every person ac- 
cused of crime is innocent until his guilt 
is proven beyond all reasonable doubt. 

This is no fable, no work of legal fic- 
tion, but a wam, living principle of both 
justice and law. Every accused should be 
accorded every courtesy and privilege of his 
rank or rating before and throughout the 
trial. The provisions of Naval Courts and 
Boards are clear and concise in this regard 
(Sec. 351): “The judge advocate should con- 











fer with the accused as soon as practicable 
after the latter has received a copy of the 
charges and specifications. He should scru- 
pulously avoid even the slightest sugges - 
tion to the accused that he plead guilty to 
anything charged against him. He should in- 
form the accused that he is entitled to cou- 
nsel; that he may have a reasonable time in 
which to prepare his defense; and of his ri- 
ghts in regard to having witnesses summoned 
for the defense.” (Emphasis supplied thro- 
ughout.) --- In many cases the accused will 
not know whether he wants or needs counsel. 
In that event the judge advocate must ex- 
plain to him the general dutiés of counsel 
for the defense. [f, in discussing the case 
with the accused it develops that he might 
have any good defense whatever, or the accu- 
sed believes he has, discussion of the mer- 
its of the case should be terminated at at onoe 
and the accused advised to plead not “guilty 
and secure counsel. ----- Whenever an accused 
has secured counsel, all negotiations by the 
judge advocate must be conducted through 
[defense] counsel.” 

The foregoing does not preclude discus- 
sion of the case in its entirety; only the 
merits of the case are tabooed after the ac- 
cused makes his claim to a good defense. 
The barring of discussion on all aspects of 
the case may deprive the accused of needed 
information along procedurai lines, and may 
act to abridge his rights. A claim to a 
good defense may be made so early in the in- 
itial conference that, if further discussion 
were terminated immediately on all points, 
the judge advocate would fail to comply with 
the other provisions. (Naval Courts and Bo- 
ards, Sec. 351-359.) 

The Canons of Ethics of the American Bar 
Association apply with equal force to prose- 
cutor and defense counsel. Those excerpts 
set out in Sec. 360, Naval Courts and Boards, 
apply with equal force to the trained lawyer 
and to the judge advocate who has no formal 
legal training. The fifth, eighteenth and 
twenty-second Canons are particularly in 
point here. 














“S.c---- The primary duty of a lawyer en- 
gaged in public prosecution is not to con- 
vict but to see that justice is done. The 


suppression of facts or the secreting of wi- 
tnesses capable of establishing the innoc- 











enceof the accused is highly reprehensible. ” 
Under the heading of “secretion of witnes- 
ses” may be included not only actual secre- 
tion or hiding of witnesses, but even fail- 
ure or refusal to inform the accused, or his 
counsel, of the existence and identity of 
witnesses known by the judge advocate to be 
able to furnish valuable defense testimony.” 


“18.---A lawyer should always treat ad- 
verse witnesses and suitors [accused] with 
fairness and due consideration ---.’’ This 
should not be construed to excuse defense 
witnesses, including the accused, from ri- 
gorous and searching cross-examination. It 
is not only possibile to maintain a spirit of 
fairness throughout cross-examination, but 
actually easier and productive of better re- 
sults. “Due consideration”, of course will 
be construed to be that share of considerat- 
ion to which a witness is entitled by reason 
of his-own attitude and demeanor toward the 
court and counsel, and his own candor and 
fairness. ” 


“22.---It is not candid or fair for the 
lawyer knowingly to misquote the contents 
of a paper, the testimony of a witness, the 
language of a decision or textbook; or with 
knowledge of its invalidity, to cite as au- 
thority a decision that has been overruled, 
or a statute that has been repealed; or in 
argument to assert as a fact that which has 
not been proved, or ---- to mislead his op- 
ponent by concealing or withholding posi- 
tions in his opening argument upon which his 
side then intends to reply ---. 
should not offer evidence, which he knows 
the Court should reject ---. Neither should 
he introduce into an argument, addressed to 
the court, remarks or statements intended to 
influence the jury or bystanders.” Prejudi- 
cial remarks or statements made to the court 
may not be excluded from the prohibition 
last cited. It is possible for a prosecutor 
to over-exercise his gift of oratory and to 
make an argument which appeals to and is 
calculated to arouse the personal prejudices 
of the members of the court. Such arguments 
commonly are called “inflammatory”, and may 
be fatal defects requiring that the proceed- 
ings be set aside. 

The theme of the prosecutor, as estab- 
lished throughout the pertinent sections of 
Naval Courts and Boards, is one of utter im- 


5 


A lawyer 











partiality which must be assiduously cul ti- 
vated. luring the trial of the cause the 
judge advocate, by the provisions of Sec. 
400-401, Naval Courts and Boards, 
only prosecutor but legal 


is not 
advisor to the 
court and to the accused and his counsel. 
Again, in Sec. 400, he is enjoined to take 
care that his statements are authentic, and 
to be conversant with the rules of evidence 
so that no improper evidence may be offered 
against the accused. And under Sec. 401, 
his duty is again stated with respect to 
safeguarding during trial the rights of the 
accused. 

For once, knowledge of the ‘law, knowledge 
of court procedures and knowledge of the 
Canons of Ethics--knowledge alone will not 
suffice to insure proper performance of duty 
To knowledge must be added 
full awareness of the obligation to protect 


as a prosecutor. 


the rights of the accused, and the willing- 
ness to carry out that obligation actively 
and not perfunctoril y. 

Nave! Courts and Boards, if you will read 
it carefully, believe what you see there and 
do what it says, will be your best guide to 
legally sound, 


efficient and ethical per- 


formance of duty as prosecutor. 





LEGAL AID 


Legal Assistance Officers are reminded 
that the Chief of Legal Assistance Liaison 
in the Otfice of the Judge Advocate General 
maintains liaison with the American Bar As- 
sociation and with the various State Bar As- 
sociations and the various committees of 
such organizations in connection with the 
Legal Assistance Program generally. In 
many cases he should be consulted before 
matters of policy are discussed directly 
with such groups by Legal Assistance O0°- 
ficers. 

The Purpose of this reminder is to avoid 
extra work and expense for the representa- 
tives of the groups who assist the Army and 
Navy in carrying on the Legal Assistance 
Program. If five hundred or six hundred Le- 
gal Assistance Officers correspond directly 
with such Bar groups, we will be imposing an 
extremely heavy load upon them when the mat- 
ter perhaps could easily be disposed of by 
one or two letters from this office and the 
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information then disseminated through rou- 
tine channels. Again, perhaps an inquiry 
here would show that the policy in question 
has already been settled or that the inform 
ation desired is already in our files. 

This word of caution is not designed to 
limit in any way the freedom of Legal As- 
sistance Officers to correspond directly 
with appropriate Kar groups or with individ- 
ual attorneys in connection with specific 
legal problems of individual service person- 
nel or their dependents or to interfere with 
the exercise of general co-ordination and 
supervision of the Legal Assistance Program 
by the District Legal Officers who are free 
to collaborate with the state and local Bar 
associations and legal aid societies within 
their respective districts as required and 
authorized by existing directives. 





The latest edition of “‘Federal Income Tax 
Information” was issued by the bureau of 
Supplies and Accounts in December 1947, and 
has been distributed to al! Legal Assistance 
Offices. 

Activities which have not received this 
valuable publication for use in advising and 
assisting service personnel with income tax 
problems may obtain copies by writing to 
Chief, Legal Assistance Liaison, Office of 
the Judge Advocate General, Navy Department, 
Washington 25, D. C., or to the Bureau of 
Supplies and Accounts, Office of Profession- 
al Assistant, OB-1,-Navy Department, Wash- 
ington 25, D. C. 


SOUNDING BOARD 


We are pleased to report that the JAG 
JOURNAL now has two readers. From the Gen- 
eral Line School at Newport,. Rhode [sl and, 
Comdr. William J. Bivens, forwarded a side- 
light on Navy law which is the basis for the 
article “Captain and King”, in the next is- 
sue. We hope he will forgive our embellish- 
ing his sidelight by focussing it on one or 
two other points. . 

The invitation to readers to forward for 
publication articles on legal subjects hav- 
ing a naval significance, still stands. As 
previously stated, articles may be of any 
length and may be controversial, or merely 
learned. 
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ADMIRALTY 
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(The following is printed as a center in- 
sert, so that it may be removed, if desired, 
and preserved for future reference. ) 

All major maritime developments seem to 
be accompanied by new aspects of Admiralty 
litigation. Thus, the advent of wireless be- 
came an important factor in salvage opera- 
tions. Today, the availability of radar is 
much diScussed as accomplishing a possible 
modification of the Rules of the Road, par- 
ticularly with respect to permissible speed 
in fog, or whether its end result is merely 
to impose an additional burden in charging 
the radar-equipped vessel with all the 
knowledge it might have acquired by vigilant 
use of its radar. Similarly, the use of 
naval escorts with convoys and the presence 
of the Convoy Commodore in far- flung mas- 
Sive convoys have posed new problems for 
Admiralty lawyers. 

The litigation issues arising out of this 
situation concern the legal liabilities al- 
leged to have been assumed either by the 
naval escort or by the Convoy Commodore. 

The basic question is, of course, whether 
legal liability exists under the Public 
Vessels Act (Act of 3 March 1925, 46 U.S.C. 
A. Sec. 781). That Act permits, under spec- 
ified conditions, suit for “damages caused 
by a public vessel of the United States”. 
The question of what constitutes “ damages 
caused by a public vessel” has been the sub- 
ject of extended litigation. The Department 
of Justice had contended that the Act was 
limited, as the first bills. introduced in 
Congress clearly indicate, to matters in- 
volving collision and actual contact. The 
legislative history of the Act is reviewed 
in the Porello case (330 U.S. 446; 67 S.Ct. 
847; 1947 A.M.C. 349, 1016). By successive 
decisions, it is now clear that damages by 
a public vessel are not limited to collision 
Situations but that the Act embraces swel]- 
damage, cargo damage, personal injuries by 
stevedores or visitors to the vessel, etc. 
This extension of jurisdiction illustrates 
the personification of a vessel which is a 
characteristic feature of Admiralty Law; 
that is, that the vessel is proceeded a- 





gainst directly for the damage which it may 
cause, or for any other claims against it. 
This process of arresting and selling a 
vessel at a Marshal’s sale to‘provide indem- 
nity is known as an action in rem. 

The litigation, involving naval escorts 
and Convoy Commodores, is generally referred 
to as the “Cavelier” type litigation. The 
Cavelier was the merchant vessel involved in 
the first of the decisions which sought to 
impose liab*!ity upon a naval vessel for 
acts occurring during the escorting of a 
convoy. The first case arose on jurisdic- 
tional questions. In brief, the Cavelier 
alleged that she was directed by a naval 
vessel to follow her through the channel in 
Delaware Bay and, in following out the di- 
rections received, struck the wreck of the 
Gypsum Prince. The matter came up on the 
jurisdictional question; the case was even- 
tually settled without a trial on the mer- 
its. The District Court and the Circuit 
Court of Appeals held that there was no 
jurisdiction and suit would not lie. The 
Supreme Court, however, in Canadian Aviator, 
Ltd. (325 U.S. 215), held that jurisdiction 
existed. The Court’s opinion emphasized the 
analogy of the towage situation as creating 
an in rem liability. The pertinent language 
of Mr. Justice Reed in holding that there 
was jurisdiction under the Public Vessels 
Act, was: 

“Petitioner alleges that the respondent’s 
vessel, having undertaken to guide peti- 
tioner’s boat, the Cavelier, through the 
waters at the entrance of the bay, did so 
in a negligent fashion causing petitioner 
to strike a submerged wreck, that the ac- 
cident was caused solely by the negligence 
of YP-249 and its crew. It needs no ex- 
tended citation of authority to show that 
where a tug negligently grounds its tow, 
the tug and its owner are liable for the 
damages resulting therefrom. * * * The 
fact that the Cavelier was not fastened to 
the YP-249 by a tow rope is irrelevant. 
The libel avers that she was under orders 

by the naval authorities to proceed di- 

rectly astern of the YP-249; for all prac- 
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tical purposes she was as firmly fastened 
to the stern of the YP-249 as if she had 
been in tow.” 

The effect of the Cavelier decision soon 
became manifest. A series of libels was 
filed under the Public Vessels Act, ,involv- 
ing diverse situations. Some libels were 
brought by the merchant vessel being escor- 
ted by the naval vessel when that merchanc 
vessel came into collision with another 
craft. -Other libels were brought by the 
“casual stranger’ met at sea by the escor- 
ted merchant vessel. Some libels alleged 
that the directions given by escorts to mer- 
chant vessels were erroneous‘and negligent 
and had resulted in the collisions. Other 
libels were predicated upon alleged failure 
of the escort to take sufficient action to 
avert the collision. In short, the alleged 
liabilities went almost to the point that 
the naval escort was the insurer of the es- 
corted vessel. Conceivably, in theory, 
there could be a greater obligation to a 
vessel which was being escorted than to one 
which was casually met. The litigation also 
involved the issue of the purpose of the es- 
cort; that is, whether it was for military 
protection, or for supervising and directing 
the navigation of the escorted vessel. The 
litigation, seeking to impose liabilities, 
was premised, of course, upon the latter 
theory. 

The first case to reach trial present- 
ing the expanded Cavelier issue was recently 
‘ecidedin the Southern District of New York. 
\The decision will probably appear in the 
January, 1948 issue of American Maritime 
The matter involved a collision be- 
tween the independently-routed Pritish SS 
Australia Star and the War Shipping Adminis- 
tration SS Hindoo which was being escorted 
by the USS PC-616. In this case which also 
is the second decision to involve the que - 
tion of radar, the District Court followed 
the earlier case of the Medford (65 Fed. 
Supp. 622), which found the transport at 
fault for failure to have used her radar. 
In the Australia Star - Hindoo, the District 
Court found both colliding vessels at fault. 
The naval escort, the PC-616, was exonera- 
ted. The contention of counsel as to the 
effect of radar and the resulting naviga- 
tional situation makes the entire opinim of 
much interest. The comment here, however, 
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is restricted to the naval escort aspect of 
the matter. The case involved both types of 
the Cavelier litigation; that is, the vessel 
casually encountered enroute (Australia 
Star), and the obligation which might accrue 
to the escorted craft. Since the Hindoo was 
owned by the War Shipping Administration, an 
agency of the United States Government, 
there could be no issue of liability between 
the Hindoo and the naval craft. However, 
the presence of privately-owned cargo on the 
Hindoo worked the same result, from the 
viewpoint of the issues presented, as if the 
Hindoo were privately owned. 

The District Court discussed the issues 
exhaustively. It recognized that the case 
raised a new and novel point as to the ex- 
tent of the duties imposed upon the escort. 
The District Court appears to be of the view 
that the matter turns upon the distinction 
between action and non-action. The opinion 
indicates that there could be liability for 
negligent, affirmative action (as illustra- 
ted in the Cavelier case) but that there 
would be no liability for non-action. ‘The 
alleged failure of the escort, as charged by 
counsel, in the Court’s opinion was “not 
such negligence as the Australia Star can 
complain of”. Because of the importance of 
this issue, it is thought advisable to quote 
in full the Court’s decision on this point: 
“Two questions press for an answer. One 
is whether the fault of the escort in fact 
contributed to the collision. The second 
calls for a definition of the scope of the 
duty’ owing by the escort to the Australia 
Star. 

“The negligence complained of is the 
failure of the escort to issue more effec- 
tive warnings to the Australia Star, or to 
the Hindoo. There is no contentio that the 
PC-616 did anything to cause the accident. 
It has not been contended or proved that the 
Hindoo was navigating less carefully than 
she would have, had the escort not been 
there,’ nor is it contended that the Austra- 
lia Star would have navigated more carefully 
but for the presence of the escort. No or- 
der was given by the naval vessel to cause 
or contribute to the collision. In other 
words, it is for the sin of omission that we 
are asked to penalize the escort vessel. It 
is contended that the PC-616, with knowledge 
of the position of both vessels, should have 
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warned or ordered the Hindoo to alter her 
course, or stop, or should have given a more 
effective signal to the Australia Star to 
induce her to alter her course or stop. 

“It is clear that if the PC-616 were a 
vessel that merely happened on the scene, 
unrelated to the ships involved in the col- 
lision, she could not be held responsible by 
the Australia Star for her omissions, how- 
ever thoughtless, so long as she observed 
the Rules of Navigation, which she did. If, 
on the other hand, the PC-616 had the Hindoo 
in tow, and the collision occurred because 
of the negligence of the PC-616, there is‘ no 
doubt that the Australia Star could recover. 
Between these two extremes lies the escort 
vessel. 

“To what extent the PC-616 can be held 
accountable for the navigation of the Hindoo 
depends, therefore, upon the degree of con- 
trol exercised by the PC-616. That the Hin- 
doo was obliged to obey the commands of the 
PC-616 is not enough, since all Allied mer- 
chant vessels during the war had to obey the 
orders of a United States naval vessel, and 
this fact would not render a naval vessel 
liable for accidents it might have avoided 
by issuing prudent and timely orders. 

“As a.matter of fact, as assumed by both 
parties, the escorted vessel here, despite 
the presence of its escort, had as heavy an 
obligation to observe the Pules and to navi- 
gate prudently as if she had been alone. In 
many of the reported cases, ships in convoy 
have been held liable for damages caused by 
faulty navigation, and the escorts’ liabili- 
ty never suggested. In The Madiana (S.D.N.Y. 
1944, 63 Fed. Supp. 948) a ship, sailing in 
a large convoy under the direction of two 
destroyers and a number of corvettés, and 
under strict orders as to speed, spacing, 
etc., was held liable for failury to navi- 
gate properly in avoiding a collision with 
an outside ship. No question was raised 
there of the escorts’ liability. In the ab- 
sence of proof to the comtrary, we mist here 
assume that the Hindoo had at least as much 
freedom as the ship in The Madiana, and that 
her negligence prior to the collision could 
not be ascribed to her dependence on the 
escort. 

“It cannot be said that an escort can 
never be responsible for a collision between 
its escortee and a stranger. In a case re- 








lied upon by the proctors for the Australia 
Star (Canadian Aviator, Limited, v. United 





States, 1945, 324 U.S. 215) a Canadian ship, 


The Cavelier, was ordered by United States 


naval authorities to enter Delaware Bay, and 
in her transit of the entrance to the bay, 
to follow directly astern of a certain navy 
patrol boat. ‘While following directly 
astern of the YP 249, as ordered, The Cave- 
lier struck a submerged wreck and sustained 
serious damages.’ The Supreme Court over- 
ruled the holding of the Circuit Court to 
the effect that in order to recover from the 
government under the Public Vessels Act, 
1925 (43 Stat.1112), the public vessel mst 
itself be the physical instrument by which 
the damage was caused. The position of the 
two ships was analogized to the case of a 
tug negligently grounding its tow; the ab- 
sence of a tow rope in this case was de- 
clared irrelevant. ‘. . . For all practical 
purposes she was as firmly fastened to the 
stern of the YP 249 as if she had been in 
tow.’ The damaged escortee recovered from 
the United States. 

“The tug-tow analogy aptly employed in 
Canadian Aviator, Limited v. United States 
is inapplicable to the relationship existing 
between the PC-616 and the Hindoo. The 
navigation of the Hindoo was much less de- 
pendent upon its escort than the Cavelier 
upon hers. Furthermore, in the case at bar 
a stranger vessel seeks recovery, whereas 
the Cavelier was the escortee. Canadian 
Aviator is of little help. I am not pre- 
pared to extend the doctrine of that case to 
the ordinary wartime escort relationship. 

“It is the work of a mament to dispose of 
the argument that the escort is liable for 
negligence in the performance of a duty gra- 
tuitously undertaken. 

“Since the days of Coggs v. Bernard (2 
Ld. Raym. 909, 1 Smith Leading Cases *199), 
the courts have strained to assess liabili- 
ty, both contractual and delictual, for non- 
performance or negligent performance of a 
gratuitous promise, or negligent performance 
of an unsolicited act. (See 1 Williston, 
Contracts, rev. ed. 1936, 138, Beale, Gratu- 
itous Undertakings, 1891, 5 Harvard L. Rev. 
222, Shattuck, Gratuitous Promises - A New 
Writ?, 1937, 25 Mich. L. Rev. 908). But it 
is an axiom of the law of torts that when 
the detriment does not flow from the negli- 
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gent performance, where the undertaking of 
the act, or its abandonment, is itself not 
the proximate cause of the injury, there is 
no liability. 

“Even if the PC-616 can be said to have 
undertaken a gratuitous duty to the Austra- 
lia Star, the evidence is clear (1) that the 
Australia Star was in no worse position be- 
cause of the undertaking and (2) that the 
PC-616’ s conduct was not a proximate cause 
of the collision. It would be an alarming 
innovation in the law to hold that a volun- 
teer who might have prevented an accident by 
more aggressive action is liable for damages 
to one whose active and continuing negli- 
gence proximately caused the accident. 

**In the light of the foregoing the situa- 
tion resolves itself to this: If the only 
vessels involved in the collision were the 
Hindoo and the Australia Star, both were 
negligent and both share damages. But if an 
escort is present and by ineffectual means 
unsuccessfully attempts to prevent the col- 
lision, it is asked that the owners of the 
escort be ordered to pay damages. Since one 
ship owes another no duty but that of ob- 
serving the Rules of Navigation, liability 
can be assessed only by spelling out what 
would amount to a master-servant or princi- 
pal-agent relationship between the escort 
and the escorted vessel, or by making the 
Australia Star a third party beneficiary to 
a contract of which neither the existence 
nor the terms have been proved. 

“T hold that the failure of the PC-616 to 
give the K or U signal, or to ring a warning 
bell, or to make any other precaution that 
might have avoided the accident, is not such 
negligence as the Australia Star can com- 
plain of. 

‘*Although the rights of the Hindoo a- 
gainst the PC-616 need not be adjudicated, 
(since both ships were owned by the United 
States) the fact that one: of the causes con- 
solidated for this trial is a libel by Hin- 
doo cargo owners against the United States 
as owner of the PC-616, makes some consider- 
ation of that question necessary. 

“Analysis of this issue, (and others, al- 
ready considered) has not been simplified by 
the failure of the litigants to state accur- 
ately the nature of the relationship between 
a naval escort and a merchant vessel. This 


failure is undoubtedly due to the fact that 
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no explicit exposition of the jural rela- 
tionships was thought necessary by those who 
planned wartime convoys. It is a safe as- 
sumption, however, that it was not contrac- 
tual. The convoys were carefully conceived 
and executed to keep shipping losses at a 
minimum, the primary function of the escort 
being protection of its charges against the 
dangers of enemy action. The delictual lLia- 
bility of an escort ship for unsuccessful 
attempts to prevent a traffic accident be- 
tween the escortee and a friendly vessel was 
probably not of great concern to naval 
strategists. 

“This court is being asked to recognize 
the existence and breach of a special duty 
in this regard. 

“In the absence of evidence establishing 
such a duty, I cannot hold the PC-616 for 
negligence actionable by the Hindoo, or, a 
fortiori, by the Hindoo cargo owners. The 
position of the Hindoo and its cargo, in the 
present state of the record, and for the 
purposes of these causes, is no better than 
that of the Australia Star. 

“Because the negligence of the crew of 
the Hindoo was without the privity or know- 
ledge, etc., of the United States, and be- 
cause the PC-616 has not been guilty of ac- 
tionable negligence, the petition of the 
United States for limitation of its liabili- 
ty to the value of the pending freight and 
other earnings of the Hindoo is granted. 

“The Australia Star and the Hindoo will 
divide the damages. The claims of the sev- 
eral cargo owners will be disposed of ac- 
cordingly.” 

It is expected that other cases will come 
on for trial in the very near future and 
that the Australia Star - Hindoo will be 
taken to the Circuit Court of Appeals. This 
decision thus represents the initial word in 
a novel situation and one involving poten- 
tial liabilities which were undoubtedly 
never appreciated or expected by those who 
dealt with convoy matters during the war. 

The second situation involves the acts 
of Convoy Commodores, and will be discussed 


-in the next issue of the JAG Journal. 


















RESERVE NEWS 





The following general plan for the Volun- 
teer Reserve Law Component has been recom- 
mended for approval by the Judge Advocate 
General and has been forwarded to the Chief 
of Naval Personnel for approval and promul- 
gation as a Naval Reserve Multiple Address 
Letter. At the time of going to press, pro- 
mulgation had not been made, but no substan- 





tial changes were expected which would long. 


delay its approval by the Chief of Naval 
Persannel. 

**2. General Plan for the Volunteer Re- 
serve Law Component, U.S. Navy: 


I. Mission 

It shall be the Mission of the 
Volunteer Reserve Law Component to 
provide a force of trained Reserve 
Officers with legal training and 
experience who shall be readily a- 
vailable for mobilization in the 
event of an emergency. 


II. Organization 





-The Volunteer Reserve Law Compo- 
nent shall be organized into Vol- 
unteer Law Units. 

A. Quotas 
No quotas of units or numbers of 
personnel have been established 
because of the relatively small 
number (1000) of legal specialists 
authorized under present mobiliza- 
tion plans. However, it is con- 
sidered desirable that all (10000) 
Naval Reserve Officers with legal 
training and experience be enroll- 
ed in the Law units so that an ad- 
equate trained force of Reserve 
Officers with naval legal training 
will be available to meet the mob- 
ilization needs of the naval esta- 
blishment. 

B. Distribution 
It is considered essential to est- 
ablish Volunteer Law Units in ma- 
jor cities and desirable in any 

other location where sufficient 

personnel can be enrolled to cre- 

ate a law unit. 

















CG. Composition 


Ill. 


. Correspondence courses, in process 


E. Lectures and other additional mat- 


Volunteer Law Unit personnel shall 
consist of Reserve Officers, SL; 
Reserve Officers not classified SL 
but with legal training and exper- 
ience whose collateral duties upon 
mobilization will include the per- 
formance of legal functions. 


Training 


of preparation by the Bureau of 
Naval Personnel on the advice of 
the Judge Advocate General, will 
be prescribed when available to 
provide specialized legal train- 
ing. In addition, basic training 
and indoctrination courses will be 
prescribed to provide general na- 
val training. 


. Annual 14-day training duty with 


pay will be conducted within the 
limits of funds available in the 
Naval Districts, River Commands, 
and at the special two weeks 
course in Military Lawat the U. S. 
Naval School (Naval Justice), Port 
Hueneme, California. 


. To the extent that funds and faci- 


‘lities are available, personnel of 
the Naval Reserve Law Component 
may periodically receive their an- 
nual 14-day training duty aboard 
the ships of the Navy for the pri- 
mary purpose of receiving indoctri- 
nation and basic training in the 
problems of the forces. afloat. Se- 
condarily, they will be available 
to the Commanding Officer during 
such period for the indoctrination 
of his personnel in matters deal- 
ing with law. 


. Where appropriate and such servi- 


ces can be utilized, personnel of 
the Naval Reserve Law Component 
may perform specific required le-. 
gal duties and receive payment 
therefor, if funds are available, 
in lieu of the annual training 
period. The amount of such duty 
performed will not be in excess of 
that authorized for the Organized 
Reserve. 
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erial will be prepared by the of- 
fice of the Judge Advocate General 
and the District Legal Offices for 
dissemination through the Volun- 
teer Law Units. 

F. Information regarding current chan- 
ges in Naval law will be made a- 
vailable through the JAG Journal 
or other Naval publications. 


IV, Administration 

A. The Director of Naval Reserve un- 
der the Commandant will be respon- 
sible for the integration of the 
Volunteer Reserve Law Component 
with the overall Naval Reserve 
Program. 

B. The District Legal Officer will 
assist the Commandant through the 
Director of Naval Reserve and will 


* 





* 





be responsible for the administra- 
tion and training of personnel in 
the Volunteer Law Units. 

3. Instructions and data pertaining to 
training, promotion, and procurement will be 
issued at a later date.” 

In anticipation of early approval of the 
foregoing, work has been going forward on 
the instructions, and data referred to in 
the last paragraph above. Inasmuch as the 
JAG’s seal of approval has not been affixed 
as yet, the details cannot be publicized. 
However, it is believed that a practicable 
and workable training program has been form- 
ulated which will permit each unit a large 
measure of control over its own programy 
within the general limits set by the Chief 
of Naval Personnel. Announcement will be 
made, officially and through these columns, 
in the near future. 


* 


HABEAS CORPUS AND THE NAVY 





One of the principal safeguards to pers- 
onal liberty, subject to the legal restraint 
that may be imposed, is the writ of Habeas 
Corpus. Historically, this safeguard in 
England was the birthright of-every freeman 
and did not depend on any statute until this 
was made necessary, by the abuses of this 
personal liberty by the court of Star Cham- 
ber and the Court of High Commission. Dur- 
ing the sixteenth and seventeenth centuries 
these extraordinary courts were estab] ished 
by the sovereign and instead of adhering to 
the common law, they carried out the desires 
of the sovereign and not only permitted 
these abuses but abetted them. The freeman 
thus was deprived of his personal liberty so 
that he could be imprisoned by order of the 
Crown under such circumstances that other 
courts and judges were reluctant to take re- 
medial action becauseof the arbitrary and 
most fearful authority exercised over the 
courts and judges, by the Court of Star 
Chamber and Court of High Commission. 

In 1679 the Habeas Corpus Act was passed 
in England making it mandatory, under heavy 
penalties, for the courts and judges to take 
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prompt action in any case in which illegal 
imprisonment was alleged for criminal or 
supposed-criminal proceeding. The remedy 
was thus confined by this Act to cases of 
imprisonment for criminal or supposed-crimi- 
nal matters and did not guarantee the pers- 
onal rights of freedom from other illegal 
restraint as had been the case prior to the 
sixteenth century. 

As restrictive as this Act was, its im- 
portance should not be minimized as it was 
used as a basis for all legislation in this 
regard in the United States. [t is of in- 
terest to note that the writ of Habeas Corp- 
us is mentioned but once in the Constitution 
and then only in such a manner as to imply 
that, as in England, it is the birthright of 
every freeman and “shall not be suspended 
unless when in cases of rebellion, or in- 
vasion, the public safety may require it.” 

With this historical sketch in mind, the 
following abbreviated account is offered to 
illustrate the varied situations under which 
the writ may issue, in regard to testing the 
jurisdiction of Navy courts martial of 
persons over whom they have exercised their 
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processes. [In recent months, beginning with 
the Rosborough case, twelve separate con- 
troversies have arisen. 


In the Rosborough case the 6th Article 


for the Government of the Navy was the sub- 


ject of the dispute. One Rosborough, an en- 
listed man in the Navy, was assigned to duty 
at the U. S. Armed Guard Center, Brooklyn, 
N. Y., and was ordered to detached duty a- 
board the S.S. BALTIC, of Panamanian Regi- 
stry. The BALTIC docked at \ontivedeo, Uru- 
guay, and was standing by. On June 30, 1942 
Rosborough fired one of the ship’s machine 
guns and shot and killed a merchant marine 
officer of the ship. Subsequently, he was 
brought to trial before a Navy court martial 
on the charge of Murder, was convicted of 
Voluntary Manslaughter, and confined pursu- 
ant to the sentence adjudged by the court 
martial. Fosborough contested the juris- 
diction of the court martial before the U.S. 
[istrict Court of Maine without success. On 
appeal, the Circuit Court of Appeals revers- 
ed the lower court and the writ of Habeas 
Corpus was granted. The Court of Appeals 
reasoned that, under the then current word- 
ing of Art. 5, A.G.N., the Court martial had 
jurisdiction over the crime of murder only 
where the offense was committed outside the 
territorial limits of the United States and 
where ‘the defendant was assigned to a “pub- 
lic vessel.” The ship BALTIC was not a pub- 
lic vessel. The Navy contended that its 
jurisdiction should be upheld under Art. 22, 
A.G.N. The court, however, pointed out that 
jurisdiction over an offense could only 
stem from Art. 22, A.G.N., where the offense 
in question was not specified in any of the 
other Articles for the Government of the 
Navy. The fact that Rosborough was actually 
found guilty of Manslaughter was of little 
consequence for, had the court martial ruled 
properly on the timely objection made to its 
jurisdiction, there would have been no fur- 
ther proceedings at the trial. Consequently, 
since the court did not have jurisdiction of 
Murder, the whole case was “coram non judice” 
and the jurisdictional defect was not cured 
by the conviction of the lesser included of- 
fense of Voluntary Mans]aughter. The hiatus 
in the law, made evident by this case, was 
then promptly dealt with and the 6th A.G.N. 
was modified by Congress so that juris- 
diction of Murder now extends to Navy courts 




















martial over al] its personnel, where the 
crime is committed without the territorial 
jurisdiction of any particular state, or the 
District of Columbia. 

In the case of Ex parte Kruk, decided on 
the facts, a District Court of California 
held that the petitioner had been properly 
inducted into the Navy and that his unauth- 
orized absence therefrom was cognizable be- 
fore a naval court martial. In arriving at 
its decision the court pointed out that 
under the rules set forth in the cases of 
Billings v. Truesde], Mayborn v. Heflebower, 
and Hibbs v. Catovolo, Kruk had been in- 
ducted since he voluntarily submitted to the 


| induction ceremony, and though he did not 


take the oath of allegiance, he did not make 
any attempt legally to test his status. The 
court pointed out that ‘“‘A selectee becomes 
actually inducted within the meaning of 
section 1l of the (Selective Service] Act 
when, in obedience to the order of his board 
and after the Army has found him acceptable 
for service, he undergoes whatever ceremony 
or requirements of admissionthe War Depart- 
ment had prescribed,” and that the War De- 
partment in AR 615-500 paragraph 13, says in 
the event of refusal to take the oath he 
will not be required to receive it, but will 
be informed that this action does not alter 
in any respect his obligations to the United 
States. However, though the petitioner was 
not so informed, the court apparently con- 
sidered his voluntary appearance and submis- 
sion to the induction routine sufficient to 
cause him to be inducted and to uphold the 
jurisdiction of the Navy to try and convict 
him for desertion therefrom. 

The third petitioner to contest the jur- 
isdiction of a naval court martial was one 
James Albert Madsen, a machinist’s mate in 
the Naval Reserve, who obtained custody of 
his honorable discharge in order to join 
the Canadian Forces, and then disappeared. 
lie later was apprehended by the Navy. Prior 
to his trial, aU. S. District Court of Cal- 
ifornia denied his petition for the writ of 
Habeas Corpus in a memorandum opinion with- 


‘ out stating any reasons therefor; however, 


at his court martial trial the court there 
sustained Madsen’s plea to the jurisdiction, 
accepting the contention that he was a ci- 
vilian who had been honorably discharged 
from the Navy. 
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Francis Laurence Kelly next invoked the 
venerable writ of Habeas Corpus before the 
U.S. District Court for the Territory of 
Hawaii. His case was disposed of by the 
court with the issuance of the writ, without 
discussing his status as a deserter, (he was 
being held for desertion) because he had 
been held in confinement for 152 days with- 
out being served with charges and speci fi- 
cations or being brought to trial. 

The jurisdictional controversies in 1947 
began with the attempt of William R. Sima 
to show that he had been denied due process 
of law in regard to his trial by a Navy 
court martial. His contentions were: that 
his period of arrest had continued for a 
period of time longer than the period speci- 
fied in Articles 24 and 43 of the Articles 
for the Government of the Navy; that at the 
time of his arrest no charges and specifi- 
cations were furnished him as required by 
Article 24 and 43 of the Articles for the 
Navy; that after his arrest he was forced to 
testify in two courts martial, and his test- 
imony in said two courts martial was made 
the basis of charges and specifications on 
which he was later brought to trial. After 
his contentions were declared unfounded by 
the District Court of Maryland, his appeal 
to the Circuit Court was dismissed without 
prejudice in view of the fact that he had 
served his sentence and was released from 
confinement before his appeal was scheduled 
for hearing. 

Salvatore Montalto then attempted the 
invocation of the powerful writ, Montalto 
enlisted in the Naval Reserve in January 
1943, and on 1] February 1944 he absented 
himself. On 29 January 1946, Montalto and 
others were ordered to be brought to trial 
on the charge of Desertion in Time of War 
before a court martial convened at Washing- 
ton, D. C. He surrendered himself on 15 Oct- 
ober 1946, more than two years after his ab- 
sence began. [In denying his petition, the 
District Court of New York held that it was 
plain that the course of action in ordering 
the petitioner to trial before the two-year 
Statute of Limitation (Art. 6, A.G.N.) had 
run, was proper, for Montalto’s whereabouts 
were unknown at the time. The court martial 
ordered on 6 November 1946 (the court which 
tried him) could properly take cognizance of 
proceedings which had commenced against 
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Montalto on 29 January 1946, that is, within 
the two years. 

Next we find a decision of a District 
Court in California favorable to the peti- 
tioner. One Edward A. Drainer enlisted in 
the U.S. Marine Corps on 8 August 1940. One 
month later, he absented himself without 
leave during which period he was confined by 
civil authorities for about two years. His 
next step was to fraudulently enlist in the 
Navy from which, on 1] November 1944, he was 
given an honorable medical discharge. One 
year later, on 7 November 1945, hewas appre- 
hended, tried, convicted and sentenced for 


desertion from the U.S. naval service from | 


the time he absented himself from the Marine 
Corps until such time as he fraudulently en- 
listed in the Navy. 

In discharging the petitioner from cust- 
ody, the court stated the general rule that 
a person is amenable to military jurisdic- 
tion only during the time of his service, 
and once honorably discharged, such dis- 
charge is a“ formal final judgment passed by 
the government upon the entire military re- 
cord. (U.S. vs. Kelly, 15 Wall. 34, 82U.S.34). 
Thus the discharge from the Navy effected a 
discharge from the Marine Corps. To sub- 
stantiate this argument, the specification 
on which he was found guilty need only be 
looked at and therein it is stated that he 
deserted not only from the Marine Corps but 
from the U.S. naval service.” The court com- 
mented that though there are Navy admini- 
strative rulings to the contrary, and though 
they are entitled to much weight in the 
courts, where such interpretations are not 
required by the applicable statutes them- 
selves, nor supported by judicial decision, 
such interpretations are not binding on the 
court. This ruling of discharging the —_ 
tioner was affirmed on appeal. 

In 1944, Ensign Wrublewski, U.S. sane 
was tried in Pear] Harbor for Murder and As- 
sault with Intent to Committ Murder by a 
court martial. He was convicted of the for- 
mer and acquitted of the latter. Subse- 
quently, the Navy Department set aside the 
conviction of Murder on the ground that the 
court martial was without jurisdiction of 
the offense (see Rosborough case, supra), 
Wrublewski was then tried and convicted of 
Manslaughter by a court martial. His plea 
of former jeopardy was overruled and he pet- 
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itioned a District Court of California for 
discharge from custody. The effect of the 
ruling of the District Court was to point 
out that trial, where there is lack of juris- 
diction, is not former jeopardy; and further 
that the acquittal on the charge of assault 
was not an acquittal on the merits since it 
was pleaded solely for the exigencies of 
proof and that the acquittal on it was in 
the nature of a dismissal of that charge be- 
cause of the finding of guilt of murder. 

Next one Floyd R. Taylor sought to be re- 
leased from the jurisdiction of the Navy. 
He petitioned a District Court in California 
for the writ of Habeas Corpus and his peti- 
tion was denied. Taylor had enlisted in the 
U.S. Marine Corps for four years, in 1938. 
The following year in February, he deserted 
and eventually surrendered himself to Marine 
Corps authorities, in 1943, Subsequently, 
he was given an opportunity to reenlist and 
to be discharged from the prior enlistment 
without disciplinary action being taken. 
Headquarters, Marine Corps so ordered his 
separation from the service and he was re- 
leased from confinement; and once again on 
10 March 1943, he absented himself for about 
three months without actually having receiv- 
ed his discharge. On 20 July 1943, he was 
brought to trial for the earlier desertion 
and the subsequent three months absence. 
Later that year, the Acting Secretary of the 
Navy directed his sentence be held in abey- 
ance for twelve months. Within two months, 
Taylor had again deserted until 15 April 
1947. In July, 1947, he was tried for the 
last offense of desertion. At present, this 
case is pending review by the Navy Depart- 
ment, 

Taylor’s petition in the District Court 
set forth the contention that he had been 
separated from the service 6n the strength 
of the discharge offered to him by Head- 
quarters, Marine Corps on 10 March 1943. 
The Navy contended that Taylor had never 
been separated from the Marine Corps on 10 
March 1943; that his first enlistment was 
extended under the provisions of the Act of 
December 13, 1941, and Alnav 155, the imple- 
mentation of the Act; and that, consequently, 
the two courts martial which tried and con- 
victed Taylor had jurisdiction. On hearing 


these arguments, on 15 August 1947, the 
District Court sustained the jurisdiction of 














the Navy over Taylor. 

In Boone v. Nelson one Boone attempted 
to invoke the due process rule by contending 
that a total lack of evidence would oust the 
court martial of jurisdiction. On 8 March 
1946, the petitioner anda friend, privates 
if the Marine*Cérps Reserve, in Sasebo, 
Kyushu, Japan® were accosted at night by a 
Korean. Alarf@@™@, the friend threw a stick 
at, and supposedly killed, the Korean. 
“Guilty actions” on the part of the co-act- 
ors followed and they were tried and con- 
victed by court martial. Boone in his peti- 
tion contended that, though the rule that 
sufficiency of evidence cannot be reviewed 
on habeas corpus proceedings was admitted, 
still here there was a total absence of evi- 
dence which would vitiate jurisdiction of 
the court martial. Although the court in- 
directly concurred with this ramification of 
the general rule, such ruling was not found 
necessary to deny the petition, for, on the 
facts, the court concluded that there was at 
least some evidence to show guilt. The re- 
maining contentions presented by Boone (that 
confessions made by him were not obtained by 
legal means; that he was not afforded an op- 
portunity to secure witnesses; that he was 
called to the stand before the prosecution 
had made out a prima facie case; and that 
the judge advocate showed bias and hostility 
toward Boone) were found by the District 
Court not to be indicated in the record of 
proceedings in the court martial. The Dis- 
trict Court, therefore, concluded that Boone 
did have a fair trial and the petition for 
the writ of Habeas Corpus was denied. 

Harold E. Hirshberg joined the Navy in 
March 1936; he was captured by the Japanese 
on 6 May 1942 in the Philippines; and was 
returned to U.S. authorities in September 
1945. On 26 March 1946, he received an hon- 
orable discharge from the Navy and re-en- 
listed the following day. In July and 
August 1947, he was arrested and brought to 
trial for offenses, not in violstion of Art. 
14, A.G.N., committed during his previous en- 
listment, while a prisoner in the Philip- 
pines. A New York District Court heard and 
granted his petition for the writ of Habeas 
Corpus. Hirshberg: based his claim to the 
writ on several grounds of which only one 
was held to be valid. He contended that, 
while a prisoner of war, he was not perform- 
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ing duty as naval personnel, and that he was 
not within the exception of the 5th Amend- 
ment of the Constitution--that is in regard 
to no right to trial by jury. These con- 
tentions were held to be groundless. He did, 
however, raise the critica] issue that the 
offenses of which he was.%o icted did not 


survive the enlistment freg#which he had 
been honorabl y discharged March 1946. 
The Navy conceded that, had henot re-enlist- 
ed, it would have been powerless to insti- 
tute the court martial proceedings. Hirsh- 
berg had been charged with violation of Art. 
8, A.G.N. The court pointed out that there 
was no “saving clause” in that article or 
any other parallel provision of law which 
was comparable to that contained in Art. 14, 
A.G.N. Hirshberg, by re-enlisting, did not 
open the door to arrest and trial, for the 
honorable discharge was a formal and final 
judgment passed by the government on his 
entire military record (U.S. v Kelly, supra). 
For the foregoing reason the court was com- 
pelled (“though reluctantly, in light of the 
particularly reprehensible conduct” of Hirsh- 
berg) to sustain the writ, since the court 
martial was without jurisdiction. This case 
is at present pending appeal. 

Finally, Stanley J. Pasela was unsuccess- 
ful when he petitioned the District Court of 
Connecticut for the writ of Habeas Corpus. 
He joined the Navy in 1919, was transferred 
to the Fleet Reserve in 1939, was ordered to 
active duty in 1940, and was released there- 
from in 1945. He was employed in a civilian 
capacity at the Submarine Base, New London, 
Connecticut. In 1947, hewas arrested, tried 
and convicted for theft of government pro- 
perty by the Federal District Court. He was 
released on probation during which time he 
was recalled to active duty by the Navy for 
the purpose of trial by court martial for 
Bribery and Conduct to the Prejudice cof Good 
Order and Discipline. He contended he was a 
civilian when so tried. However, under the 
terms of the Naval Reserve Act of 1938 (Act 
of June 25, 1938, 75th Cong. 3rd Sess. , 
c. 690, p 73, section b.), it is provided 
that members of the Fleet Reserve shal!, at 
all times, be subject to the laws of the 
Navy when on active duty. Pasela was so 
ordered to duty for the purposes of trial. 
Secondly, he contended that Congress never 
extended court martial jurisdiction to civil- 
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ian personnel accompanying naval forces in 
the United States. This contention fails 
since it depends on the first. Thirdly, he 
contended that, since he had been tried by 
the civil courts, his court martial trial 
constituted double jeopardy. [t was held 
that he was not placed twice in jeopardy, for 
it does not appear that either of the court 
martial charges was identical with the 
charge of theft. Lastly, he contended that 
his court martial trial occurred while he 
was within the jurisdiction of the Federal 
court serving probation. This was admitted; 
the rule being that the claim of the first 
court to sole custody ousts jurisdiction of 
the second court until the sentence of the 
first court is executed. The court in this 
case ruled, however, that this being the 
case such claim-by it, the first court, 
could be waived, which the court then did 
(Grant v Guernsey, 63 F 2d 163). The court 
thereupon discharged the petition of Pasel a. 

As stated at the outset, the primary 
function of the writ of Habeas Corpus is to 
test the jurisdiction of courts or other 
offices who have restrained the liberty of 
persons subject to their contro!. However, 
those who have heen deprived of their pers- 
onal liberty have constantly sought to ex- 
tend the scope of this writ beyond the bord- 
ers of legal precedents. This is evident 
from the attempt made in the Sima and Boone 
cases and the success realized in the Kelly 
case restated above. While it is evident 
that civil courts are reluctant to expand 
the functions of the writ, they are equally 
zealous in exerting them when the dictates 
of law and justice so warrant. 

In any event wherever the Federal civil 
courts have determined that the court mart- 
ial, or other naval authority, did not have 
valid jurisdiction to retain custody of the 
petitioner according to law, though justice 
might demand that their indiscretions or 
major offenses should not go unpunished, the 
petitioner has been promptly released by the 
Navy according to the terms of the writ is- 
sued, The extent to which the courts will 
permit the wedge of extensions to be insert- 
ed into the function of the military and 
naval justice systems may only be determined 
upon the hearing of the sundry contentions 
that will be propounded in the future. 














